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*ssues Presented for ':view 


The issues presented im ! by the stevedore 
and the shipper requir to indemnify the ship- 
owner and the chart » as follows: 


1. Where there is sufficient uncontradicted evidence to 
substantiate the findings of fact of the jury that the 
third party defendant-appellant Maher Stevedoring C 
pany, Ine. (Stevedore) breached its warranty of work 
manlike performance, can these findings be considered 


“clearly erroneous.” ? 


2, Where the Time Charterer, third party defendant 
appellant States Marine Lines, Inc. (Time Charterer) 
agreed to load, stow, trim and discharge cargo at their 
expense under the supervision of the captain, did the 
lower Court err in holding that the Time Charterer 
warranted the safe and proper performance of loading 
and discharging cargo and breached the warranty? 


3. Where the fourth party defendant-appellant, Castle 
& Cooke, (Manufacturer-Shipper) admitted engagement 
in the manufacture and/or sale or <istribution of pine 
apple packaged in cans and cartons and prepalletized for 
shipment, transportation, handling or discharge aboard 
ocean going vessels and that it expressly undertook to 
provide a safe, seaworthy and properly palletized pack- 
age of cartons of pineapples, and the jury found that 
the pallet supporting prepalletized cargo came apart and 
was a proximate cause of plaintiff's accident, should this 
court direct the lower court to enter judgment in favor 
of the shipowner against the Manufacturer-Shipper? 


4. Is there sufficient evidence in the record to support 
a finding that there was a latent defect in the pa.let on 


which ev rtons of pineapple were stowed and that the de 
fect existed at the time it left the Manufacturer -Ship- 


per’s possession. If so, this court should direct the lower 
court to enter judgment in favor of the defendant, third 
avl fourth party plaintiff-appellee (Shipowner) against 
the Shipper? 

5. Is there sufficient evidence in th cord to support 
a finding that the Manufacturer-Shippet breached its 
warranty of fitness for use in shipping cargo on defec 
tive pallets. If so, this court should direet the lower 
court to enter judgment in favor of the Shipowner 
against the Shipper? 

6. Where there is sufficient uncontradicted evidence to 
substantiate the findings ef fact of the jury that Castle 
& Cooke (Manufacturer-Shipper) shipped prepalletized 
cargo upon a tatently defective pallet, that it was negli- 
vent and the defective pallet was a proximate cause of 
Plaintiff's injury, can these findings be considered “clear- 
ly erroneous”? 

7. Did not the trial judge properly exercise her dis- 
cretion in rulings on relevancy of evidence and did not 
the trial judge properly admit records procured in the 


ordinary course of business? 


8 Poes not the record as a whole warrant the denial 
of the claim that the trial court committed prejuci cial 


procedural errors? 


Statement 


This brief is submitted by the third party defendant- 
appellee, States Marine Lines, Ine., in answer to the 
briefs and the issues presented therein of third party 
defendant-appellant, Maher Stevedoring Company, Ine. 
and fourth party defendants-appellants, Castle & Cooke, 
Ine., Dole Corp., and Castle & Cooke Foods Corporation. 


To avoid duplicity, third party defendant appellee, 
States Marine Lines, Inc. (sco) respectfully refers this 
Honorable Court to the complete tatement of the case 
and its facts as set forth in Isco’s brief as third party 
defendant-appellant seeking reversal frou the opinion 
and order of the Trial Court requiring Isco to indemnify 
Chios for the amount awarded by the jury to the plain 
tiff longshoreman, together with reasonable costs and 
counsel fees incurred by Chios in its defense of the pri- 


mary action. 


AS TO THE STEVEDORE 
POINT I 


Isco, time charterer, if obligated to indemnify 
Chios, shipowner, is entitled, based upon the correct 
determinations of the jury and the Court below to 
indemnify in full from Maher, including reasonable 
costs and counsel fees. 


After the finding by the jury that un injured plaintiff 
longshoreman was entitled to recover against Chios ship 
owner, on the basis of unseaworthiness, the claims of 
these parties claiming indemnity were submitted to the 
jury and by its answers to special interrogatories the 
jury found, in effect, that Chios, shipowner, and I[sco, 
time charterer, were entitled to indemnity from Maher, 
stevedore and Castle & Cooke, the shipper (34a-36a). 
The jury also found that Maly r was entitled to indemni 
ty from Castle & Cooke. The Court below, i its post 
trial opinion and in ruling on the various motions for 
directed. verdicts, held that Chios was entitled to indem 
nity from Isco and confirmed that Chios was entitled 
to indemnity on the jury findings from Maher and Cas 


tle & Cooke. The Court below, in its opinion and order, 


multancously ruled that Isco was entitled to indemnity, 


including reasé 


ble costs and counsel fees from Maher 


and Castle & Cooke (26a). 


Iseco retained and paid for the services of Maher, an 
expert ste vedore to (li ehar ( eargo from th hold of 
the SS Cxtos at Port Newark, New Jersey. At a given 
moment and during the process of Maher's discharge of 
pre-palletized cartons of pineapple from No. 3 lower hold, 
tie wooden pallet of a unit supporting the draft of ear 
toned pineapple broke while being lifted from the square 
of the hateh causing the unit to come apart and resulting 
»}] 


in one or more of the fallme cartons striking and injuring 


the plaintiff, a holdman. 


Maher argues, in its appeal from the jury’s determina 
tion, that it is not liable to indemnify Chios and Isco; that 
the sole, proximate cause of the aecident of September 
1, 1968S was the latent defect in the pallet bearing the pre 
palletized unit; that the jury’s finding that Maher had 
breached its warranty of workmanlike performance was 
clearly erroneous and that, as a matter of law, judgment 
should have been entered in favor of Maher with respect 
to the indemnity claims of Chios and Iseo. The record 
lends no support to Maher’s argument. The evidence at 
trial clearly showed that the discharging operation was 
in the exelusive control of Maher, the stevedore, and its 
employees only were engaged in discharging the pre-pal 
letized cargo from No. 3 lower hold. The proven facts 
show that in the course of undertaking to discharge the 
pre-palletized units from the No, 8 lower hold, Maher per 
formed the discharging operation in such a manner so as 
to require its employees to work in a precariously con 
fined area, affording the longshoreman no sanctuary with 
in the perimeter of the square of the hatch as drafts were 


being raised thus exposing the longshoreman to risks and 


hazards and that Maher othe e failed to supervise 
properly the discharge operation and provide tor the 
safety of its emplovees duri at ope tion 

During the discharge of cargo, Maher created a cond 
tion exposing its employes to da ! Cargo was re 
moved from No, 5 lower hold it a neg! nt way that 
the stevedore created | t miproper performance a con 
dition which, in and of itself, 1 lered the ship unsea 
worthy as reflected by the jury’s specific findings (5Sa, 
33a-36a). The proof at trial demonstrated that ther 
little room for the longshoreman to work in and about 
the hatch square area (S9a, 90a). Maher’s safetyman wa 


not in attendance from the beginning of the operation up 
to the time of the accident (S0a). No warnings were given 
by the signalman and the hatch boss of No. 3 hold. In- 
deed, the foreman of the longshorin ing at that hatch 
was not about that morning, a significant probative fact 
admitted by Maher. At the trial and through 
examination of the plaintiff 


the cross 


by counsel for Iseo, the un 
safe conditions created by Maher, through the method 
it chose to discharge the drafts of cargo, was demon 
strated. Such cross-examination was intended to explore 
the issue as to whether or not the plaintiff was himself 
contributorily negligent in standing beneath the heavy 
draft as it was being lifted overhead. Pertinent portions 
of that testimony are as follows: 


“Q. Was there a ceiling or an overhead over your 
head when you hooked up the draft? 

A. No, I can’t tell you. 

Q. Was it open? 

A. In order for the draft to go up, it must have 
been open. 

Q). Now, after you hooked thr bar onto the pal 
let, did you step away from it? 
A. IT ecouldn’t do much. The drafts of these pal 


letized cargo, there isn’t much space; perhaps two 


feet. The hatch was still full of palletized cargo on 
that side. Ther is no place t le 
Q. How ch spa is there } ( here ou 


A. I can’t tell you. 

Q. Could you walk into the ing of the hatch 
just before the aceident? 

A. What do you mean by th ng? I don't 
understand you 

(). Into the side of the ship. 

A. There was no space at all. There was ¢a1 
all around the hatch and | think that the cargo was 


stowed raavbe two or three high of thes« pa letized 


Q. Did anyone before the aecident, at any time 
when any of the drafts were being removed, tell 
you to stand clear 

A. Where was I going to stand clear? There 

; 


was lo 


place. T am sorry. There was no spac 
at all. We were just starting to discharge this 
eargo. We had just begun discharging this cargo 
up there and there was no space.” (20S8a, 299a) 

* . * 

“(. At any time during the morning, from the 
time you worked until the time of your accident, 
were you told to stand clear of a draft as it was 
being lifted? 

A. IT don’t remember anything about that. 

(). Was there any man in the hold that was giv 
ing directions with respect to the lifting of the 
drafts? 

A. It was about linehtime, and down in the hateh 
nobody told me anything about directions at all.” 
(299a, 300a) 


“Q. At any time would you stand under a draft 
as it was being lifted? hat is my question? 

A. You had to work down there and down in that 
hatch there was no place for you to go to any side. 

Q. You didn’t have the room, 1s that what you 
are saying? 

A. Exactly. 

Q. Did you complain about the lack of any room 
to work in to anybody at Maher Stevedoring? 

A. I am sorry, but I didn’t complain about any 
thing.” (300a, 301la) 


“(). What is a signalman? 

A. There is a gentleman who gives signals on the 
main deck. 

(). Could you see him from where you were work 
ing in the hold were you to look up? 

A. Yes, you have to see him. 

Q. Did he call down to you or people you were 
working with during the morning of September 1, 
1968 for any reason? 

A. To me, no sir. 

Q. To anyone? 

A. I don’t know. 

Q. Did he ever call down to you or anyone else 
in the gang to stand clear? 

A. To stand elear of what? 

Q. Of the draft which was being lifted? 

A. I don’t remember anything about that, no 

Q. Do you admit that you should, as a long 
shoreman of experience, stand clear of a draft as 
it is being lifted if you had the room? 

A. There wasn’t any room. 

Q. I am saying if you had the room? 

A. We were just beginning in the square and 
there wasn’t any room.” (300a, 301a) 


The undisputed proof therefore was that t re 
men, includin the plaintiff, re required { thre 
e See : : 
unsale method of discharge adoy 1 by th emplover, 
Maher, to stand beneath the ¢ present dangers pre 
sented by the suspension of a hea draft of cargo over 
head. It was on these proven facts that the jury deter 


mined that the plaintiff was not contributorily negligent 
(46Sa), that Maher had breached its warranty of worl 
manlike performance by failing to properly supervise and 
direct its employees with respect to the unloading opera 
tion and to provide for the safety of its employees and 
that the stevedore’s breach of duty was a coneurring, 
proximate cause of the plaintiff's injuries (34a) Im 
portantly, it was otherwise decided that the ship and/or 
its agents did not know or should have known of the un 
safe condition, that they did not acquiesce in the long- 
shoremen working under sueh conditions (35a) and that 


there clearly w 


no evidence of any conduct on Iseo’s 


part such as to preclude indemnity from Maher, the steve 
dore, and Castle & Cooke, the shipper (26a). 


The eredible trial evidence showed that Maher adopted 
an unsafe procedure in the method of discharge by con 
straining its employees to work beneath the ever present 
danger represented in a suspended heavy lift. Fair minded 
men, from their every day experiences, could quickly rea- 
son, as they did in this case, that the method undertaken 
to discharge was hazardous and unsafe. Maher pre 
The finding of fact that 
Maher had breached its warranty to Chios and Iseo wa 


sented no proof otherwis 


consistent with the uncontradicted proven facts and was 


not erroneous, 


Maher places undue reliance on the decision of the Fifth 
Cirenit in Scott v. SS Ciudad de Thaque, 426 F. 2d 1105. 
In Scott, supra, longshoremen were discharging sacks of 


coffee from a stow in the ‘tween deck of a vessel and 


they were to pull the i wn from t place 
them on py t boards for ret 1 l 
not yet been pulled down, appeared to bt ‘ ! l 
normal manner and there wa »y apparent deleet 

stow vet Tor some unexplaitl i rea . TU ed tie 
acks of coffee fell thout wa ! niu Cant 
The shipowner’s claim for rede nit iwainst th té 4 
dore was disallowed upon the find! that it 1 not bee 
guilty of conduct which would constitute a breach of it 
warranty of workmanlike perfor ! ! un 
difference factually and thus | ul between & tt ipra 
and this « on appeal is that in Scotf, the evider a 
that the “. . . procedures used by tl lor sremen we 
customary and ordinary.” Scolt, supra at p. 1106. In 
this «ase on appeal, the record replete with clear, un 
contradicted ¢ lence that the procedures were not cu 
tomary and ordinary since longshoremen were constrained 
to work in a confined space; that there was no room with 
in the wines of tl hold to provide them witl anetuar 
as they stood in the hateh square beneath heavy draft 
of an average weight of approximate me and three 


quarter tons and the operation went unsupervised Maher 


should find no comfei from Scott, S ipra, as the fact n 
that case are inapposite to the proven facts of this ease 
on appeal from which the jury fa rly coneluded that 
Maher had failed to properly super) the discharge and 
provide for the safety of its employees 

Maher was under a legal duty to perform its stevedor 


ing services in a workmanlike and competent manner 
Ryan Stevedoring Co. vy. Pan Atlantic SS Corp., 350 U.S 
124, 76 S. Ct. 282, 100 L. Ed. 138; Crumady v. The 
Joachim Hendrik Fisser, 358 U.S. 423, 79 S. Ct. 445, 3 
L. Ed. 2d 413. Maher’s obligation to perform its services 
in a workmanlike manner arose out of the serviee under 
taken Crumady v. The Joachim Hendrik Fisser, Supra; 


ch SS. ¢ 994 fF (j2S » | 1963): M la 


t i / Ve 

Isthn Tanes, Th supra There can be no dispute 

that ur { ! \l r ¢ tin] t¢ ! ne n 

ait ) ] | | ’ ? ! | ‘ lowes 

nelud thr leauir ! ) ! iD ‘ netu as 

” an I rea Is hea usp ratt is being 
liftes | I NH re ¢ the hateh At the 

ey } t} re ( th eonstruetive 
notice of the lan cor t throu employees, 
Vicrol Den Norsl] ipl uldl ha uspended the 

diseharein operat 1 thu i li njury and damage. 
United Stati lrrow St qf 175 F. 2d 329 

(9 Cir. 1945) rt den., 338 U.S. 904 70 S. Ct. 307, 94 

L. Ed. 557 Kven if the hazard were created by the 


liabk 


lor 


upon 


measure but who failed » «lo ) ltalia S 1 

foione di Naviaqa ) Qredoi rina ¢ 76 US 

315, 84 S. Ct. 748, 11 L: Kd. 2d 732 : 
I s¢ ‘ irterer I ( t 

owner, is entitled to nu rmnit from Mahe rr all Ve] , 

sums paid | Isco to ( nelu 

and counsel fe neurred by the charte ! the d " 

of the third-part action mn ( ‘ DG a / f 

States Lines Co., supra; Paliaga Luckenbach Stean 

hip Co., 301 FB. 2d 408 (2 ( 12 In tl 

owner-time charterer-stevedore emnit vet | 

charterer, entitled, in its ‘nucle fication by M r to 

reimbursement for reasonal cost ! counse] ‘ , 

curred by the ¢] irtere| l ts dete x { t} part 


action maintained by Cl 


POINT II 


The contentions of the stevedore and the shipper 
that the Trial Court committed prejudicial procedural 
errors in the trial of the indemnity actions against 
them are without merit. 


(a) Maher, the stevedore, and Castle & Cooke, the ship 


per, urge that the Trial Court « mitted prejudicial 

ror by its failure to afford cour ot ts hese parties the 
| 

opportunity to make ob je« ” to tl Court’ natru 

Py 

tions to the jury and the special q tions to be answere 

by the jury on the third party elai over prior to the 


jury beginning is deliberation. Importantly, Maher and 


1 object 
et 


& Co 
oke (6599 4 
70) . 
) 


I}pst 
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counsel and the Court and in the parties requests to charge 
and where the charge with respect to the claims for in 
demnity against the stevedore and shipper were proper 
under the law. United States yv. Certain Interests in Prop 
erty im the Borough of Brooklyn, 326 . 2d 109 (2 ¢ 


1964). 


The purpose of Rule 51 F.R.C.P. is to enable the Court, 
if need be, to correct its charge. Here the redundantly 
stated objections of the stevedore and the shipper were : 
made after the jury retired to deliberate on the third 
party claims but there remained ample time for further 
instruction if needed. tlowever, that was not necessary 
in view of the Court’s proper charge to the jury on the 
third party claims against the stevedore and shipper. The 
Trial Court was fully aware of the respective positions 
of the shipper and with respect to Maher’s objection to 
the inadequacy of the special questions of the Court said: 


“We spent how many hours this morning on 
this matter of developing these questions and the 
charges? [ had no intention of charging the jury 
any further. We spent from 11.00 o'clock this 
morning. It was before 11:00 [ think we started. 
Certainly, it had at least 11:00 to 2:00. We spent 
time last night. I don’t know how many hours last 
night pounding out these problems so that even if 
you had excepted, I had no intention of charging 
the jury further not after spending 5 or 6 hours 
with the lawyers trying to iron this out. 


You knew what I was going to charge and you have 


made your exceptions . . .” (dQ0a, 507a) 


(b) Maher assiens error to the Trial Court's failure 
to place before the jury the issue of the charterer’s lia 


bility and despite this failure, charterer’s counsel was per 


—— 


mitted summation. This case was a jury case for all 


purposes and the Court overruled Maher's objection on 
this subject and adopted the position of the charterer that 
all issues were fer the ry (427a), Rule 39(b) FRCP. 


eharters r’s Interests were 


tv was to be determined 


by the fact finders in passing on the issue of the steve 
dore’s breach of warranty and the shipper’s liabilities. 


In essence, the jury was calied upon to determine whether 


breached its warranty and thus 
the liabilitv of the stevedore to the shipowner and char 
terer and the charterer’s liability in turn to the ship 


owner was dependent upon the resolution of special ques 


tions 1-7. Surely, counsel for the charterer with its Ha 


bilitv to the shipowner “on the ine” was permitted prop 
erly to argne its indemity claims against not only Maher 
but the shipper. Maher's argument otherwise is made 


of wholecloth. The issue of charterer’s liability was tried 
throughout this case and with the Court's specifie charge, 
that the charterer was primar responsible for the dis- 
charge of cargo from the vessel, which is assigned as 
error in the brief of charterer as appellant against Chios, 
it would have been substantial prejudicial error to bar 


counsel for the charterer to sum up to the jury. in any 


circumstance, the brief summation of counsel for the char 
: 
| 


t} 


terer on 1@ issues of the liabilities of the stevedore and 
the shipper would amount to nothing more than harmless 


error 


(¢) Stevedore complains that prejudicial error was com 
mitted in the Trial Court by the failure of the interroga 
tories, pre ted to the jury in its determination of the 
third party indemnity claims, to includ 


ue an option for 


the jurv to find that the shipowner did not meet his 
burden of proof. This argument is simply overcome by a 


reading of that portion of tne Trial Court's instructions 


to the jury as follows: 


This 
on the 
ing in 
jury t 
option. 
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“. .. Now, as [ have said, in their claims aga 
the stevedoring company, the shipowner and these 
other parties have the burden of establishing +] 

claim by a fair preponderance of the credible evi 
dence. Thus, even though you have found in favor 
of the plaintiff in an action against the shipowner, 


you may not find in favor of the shipowner against 


the stevedoring company unless you find by a fair 
preponderance of the evidence that the plaintiff met 
with his accident because of the failure of the steve 
doring company to perform its job of providing a 
place for plaintiff to get out of the way or failed 
in its duty of properly unloading the pallet from 
the ship in a workmanlike manner and with rea 
sonable safety to persons and property...” (485a) 


language expressly properly instrueted the jury 
burden of proot required of those parties 
lemnity and could not create an linpression to 
hat indemnity had to be granted with 


It 


no other 
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AS TO CASTLE & COOKE, SHIPPER 


The judgement below granted indemnity, including rea 
sonable costs and counsel fees in favor of Chios, ship 
owner, and Iseo, time charterer, against Castle & Cooke, 
shipper. 

The charterer adopts the position of Chios, shipowner, 
and joins in the shipowner’s answering brief to the ap- 
peal of Castle & Cooke, shipper, from the judgment be 
low requiring it to indemnify both the shipowner and the 


charterer. 


CONCLUSION 


The judgment below granting indemnity, including 
reasonable costs and counsel fees in favor of the ship- 
owner and the charterer against the stevedore and the 
shipper should be affirmed. Of course, if Maher be 
absolved, the third party complaint of the shipowner 
as against the charterer should be dismissed and judg- 
ment entered accordingly. 


Respectfully submitted, 


Boat, Dotr & Larsen 
Attorneys for Third-Party Defendant 
Appellee, States Marine Lines, Ine. 


Wintram P. Larsen, Jr. 
Of Counsel 
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